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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

THE BUNKER HILL AND SULLIVAN MINING
AND CONCENTRATING COMPANY, A Cor-

poration, Plaintiff in Error,

vs.

THE EMPIRE STATE-IDAHO MINING AND DE-
VELOPING COMPANY, and LAST CHANCE
MINING COMPANY, Defendants in Error.

Error to the Circuit Court of the United States for the

District of Idaho.

BRIEF OF DEFENDANTS IN ERROR.

Statement of Facts.

On September 29, 1898, the plaintiff filed a complaint

in the action at law, which is No. 138 of said Circuit Oourt,

and on the same day filed its Hill in Equity in said Oourt,

being No. 139. In the law case the defendants filed sepa-

rate answers, relying upon separate and distinct defenses.

On the :50th day of December, 1898, if was stipulated

that, the law case should be tried, and that the testimony

therein should he deemed the testimony in the equity case

also.

After the issues were made up, under I Ik- older of the

Court, the premises of fche defendants were opened to the



most thorough inspection and survey by the plaintiff, and

long before the case was called for trial by stipulation of

counsel, every part of the premises of both plaintiff and

defendants and all of the property under control of any

of them was opened to inspection and survey, so that if the

parties did not bring into court accurate and complete in-

formation regarding all of the facts so far as developments

of all the mining premises in controversy are concerned,

it can be attributed only to their own neglect or to the fact

that they did not deem any further presentation of them

necessary.

We will first present an analysis of the pleadings begin-

ning with the

Complaint at Law.

Plaintiff alleges that the defendent, the Empire State-

Idaho Mining & Developing Company, is and since the 11th

day of May, 1898, has been a corporation, organized under

the laws of the State of New York, and in the 4th para-

graph of the complaint alleges that the plaintiff has been

l lie owner of ami entitled to the possession of the premises

sued for since the 1st day of June, 1898.

In the 4th paragraph of the complaint, the Stemwinder

claim as described does not conform to either the reloca-

tion of 1897 or any subsequent survey, or to any location

proven.

In the 5th paragraph of the complaint it is alleged that

the Stemwinder lode crosses the claim in a N. W. and

S. E. direction, and that it crosses the northwesterly

boundary line of the Emma lode claim, which has a course

of 82 degrees and 22 minutes E.

Complaint does not state under what location or mark-

ing the plaintiff claims, or when the Stemwinder claim was

located.



Plaintiff claims the right to follow a section of the vein

619.6 feel in length; while admitting in the 4th paragraph

of the complaint thai it dues not claim that portion of the

ledge lying within the Emma lines.

Plaintiff alleges that the vein, after passing <>nt of the

sm lace lines of the 8-ternwinder, descends injto the earth

ad various angles in a westerly direction and on its down-

ward course passes out of and extends indefinitely beyond

a vertical plane drawn through the western boundary line

of the Stemwinder lode claim, and alleges that it was at all

times mentioned in the complaint and now is the owner

and entitled to the exclusive possession of all that portion

of slid vein or lode, the top or apex of which lies inside the

surface boundaries of the Stemwinder lode claim, except

such portion of the vein or lode as is included or em-

braced within the vertical plane drawn downward through

the end lines of the Emma lode claim and claims the right

to follow the lode after passdng the point, at which the

Emma end lines meet to the full extent of (»1!) feet, or on

the plane indicated by the lines claimed by it as its end

lines. Plaintiff alleges that it has at all times been in pos-

Si .--ion of this lode except as ousted by the defendants, the

date of which ouster they fix as the 2nd day of June, 1S98

according to the fourth allegation of the complaint, it

then alleges that the defendants have extracted ore of the

value of $100,000, and converted the same to their own use.

and that they wrongfully withhold the premises to its dam-

age in the sum of $100,000.

For a second came of action plaintiff alleges substan-

tially the same tarts in the first, second, third, fourth and
tilth paragraps, but in the sixth paragraph of the second

cause of action, it alleges that the defendants, prior to



the commencement of the action, constructed a tunnel

known as the Sweeny Tunnel, having its mouth upon the

lands adjoining the Stemwinder lode claim, and that said

tunnel has been driven into a portion of the vein which

they claim as being upon the dip of the vein apexing with-

in the Stemwinder claim, and that bv means of the tunnel

defendants have ousted and ejected them from a portion

of the lode or vein which they claim in this action, and

that defendants have extracted ore through this tunnel of

the value of |100,000 and damaged plaintiff by the reten-

tion to the same amount. It will appear that said tunnel

was constructed and completed more than six years before

the commencement of this action.

In the sixth paragraph of the second cause of action

plaintiff alleges that the value of the premises sued for

is |400,000, and prays for restriction and for damages in

the sum of f200,000.

Separate Answer of Last Chance Mining Company.

To the complaint at law the defendants tile separate

answers for the reason that their defenses are of an en-

tirely different character.

The Last Chance Mining Company is the owner of the

Last Chance mining claim, out of which large quantities

of ore have been extracted under a claim of ownership

based upon the facts that the apex of the lode from which

such ores were extracted was within the Last Chance min-

ing claim and that the ore bodies were upon the dip of the

vein having its apex within that claim; and the answer

sets up the fact that the Last Chance mining claim was

patented by the United States more than five years before

the commencement of this suit, and that the Last Chance

Mining Company, as the owner of such claim, had been in



the actual, open, Dotoi ions and exclusive possession of the

vein and claim, mining and extracting the ores therefrom

under claim of such ownership for more than six years

prior to the commencement of this action.

The Last chance Mining Company in its separate an-

swer further sets up priority of location, together with

the fact that all of the ores that had been extracted by it

or are now claimed by it were within a ledge, the top or

apex of which lay wholly within the Last Chance claim,

and that such ore bodies were not a part of any Ledge

which the plaintiff might follow or claim, denying the

right of the plaintiff to follow any ledge having an apex

within its boundaries upon the plane lines upon which

plaintiff claims, This answer also sets up the fact that an

application for patent for the Last Chance mining claim

was made and that the application included a portion of

the Stemwinder location, notwithstanding which fact the

owners of the Stemwinder claim neglected to make any ad-

verse claim against the application of the Last Chance

owners, and that that portion of the Stemwinder claim

which overlapped the Last Chance claim passed by patent

to the owners of the Last Chance claim as a part thereof.

This answer further sets up the fact that upon the appli-

cation for patent for the Last Chance claim being made,

an adverse claim was filed on behalf of the Tyler mining

Claim, that a suit was brought in support of such adverse

claim, and that at the trial thereof had in a court of com-

petent jurisdiction to determine the validity of the respec-

tive claims, it was adjudged that the Last Chance mining

claim was a valid location made on the 17th day of Sep-

tember, L885. The Last Chance Mining Company in its

separate answer, in the eighth paragraph, pleads the stat-

ute of limitat ions.



Separate Answer op Empire State-Idaho Mining and

] >eveloping < "ompa ny.

This defendant denies the right of the plaintiff

to follow the ledge which it claims to have the apex of in

any manner into or under any raining claim the property

of this defendant ; denies having anything to do with the

construction of the Sweeny tnnnel ; admits that it is op-

erating mining claims which it claims to be the owner of;

alleges that all the veins upon which it is mining or has

at any time mined or taken ore from have their apexes

within the mining claims belonging to this defendant and

not within any claims belonging to the plaintiff ; denies the

extraction of any ore from any vein within any claim to

which the plaintiff has any right.

We will not attempt in this brief to present to the Court

the testimony as to the priority of the Last Chance location

over the Stem winder location as the plaintiffs iu error

have not seen tit to bring up the testimony in that particu-

lar, but we will discuss this fact in connection with the

consideration of the effect of the failure of the Stemwinder

to adverse the application for patent to the Last Chance

claim, which application was based upon the allegation

that, the Last Chinee was the first locator of the ground.

The Court below found that the Stemwinder was the

prior location. It was admitted in the pleadings that the

Emma location was prior to the Stemwinder, and that the

Emma rights were superior to those of the Stemwinder. It

was also admitted that the Emma and Last Chance claims

were both patented and both belonged to the defendant

—

the Last ('hance Mining Company. It appeared at the trial

that the Stemwinder location was changed in 1897, but

plaintiffs in error have seen fit to bring up only a small



portion of the record in the ease and we desire here t<> call

the Court's attention to the fad that the defendants in er-

ror have also taken steps to appeal from tin 1 decision of

the Court in this case, and in their hill of exceptions, and

in the record of the case it will appear that the Stem-

winder location has been a shifting one, that what they

are now claiming as an amended location was really an

abandonment of the original Location, and the rights

claimed under it are based upon a different discovery point,

with the claim lying in a different direction, and was, if

anything, the initiation of new rights, two years subse-

quent to the Last Chance location. The record here be-

fore the Court does not present the questions involved in

this case upon which the Court passed. They accept the

findings of fact made by the Court and are here only to

question the conclusions of law upon which the judgment

was based.

Inasmuch as another appeal is pending in this same

cause which will bring np the whole case, we do not think

that the whole question, in justice to all parties, can be

determined by this writ of error, but that the writ of error

of the defendants and plaintiffs should be heard together

and the whole case disposed of in that way. They should

be so consolidated that both records would be before this

or any other tribunal called Upon to determine the correct-

ness of the judgment of the court below.

Argument.

inasmuch as we have no ruling of the Court In regard to

our suggestion as to the consolidation of the writ qI error

of plaintiff and defendants we are constrained to proceed

with the argument of the question rosed by the plaintiff's

appeal.
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The questions to be considered are: First, the rights of

the Last Chance Mining Company to the ore bodies lying

within the surface boundaries of its claims and within

the planefi drawn on its end lines. It has been repeatedly

said by the Courts that the presumption of the ownership

of all ore or veins beneath the surface of a mining claim is

with the owner of the surface. It was clearly proyen at

the trial that the apex of the vein from which the Last

Chance Mining Company has extracted the ore bodies

sought to be recovered by the plaintiff is entirely within

the Last Chance boundaries; and it was held by the United

States Supreme Court and by this Court on a former trial,

that by reason of its ownership of the apex of that vein

the Last Chance Mining Company had a right to follow

down to those ore bodies and was the owner of the vein

lying within the planes of the end lines of that claim. This

light could only be invaded by a claimant whose rights

had not been determined by any act of its own or adjudi-

cated by a Court having jurisdiction to determine its

rights. The parties seeking to invade the rights of the

Last Chance Mining Company in this case are the Stem-

winder owners. It is contended that the Stemwinder

claim was located on the same day as the Last Chance

claim and prior in point of time, and that nothing has

been done by the owners of the Stemwinder claim since

the. location that would diminish its rights or waive any

right which it might claim as against the Last Chance by

reason of it being a prior location.

Whep the Last Chance Company applied for a patent for

the Last Chance claim, including the triangular section of

t he Stemwinder claim overlapping it as shown by the plats,

claiming it as a part of the Last Chance claim, and alleging



its location as <.f the date of the 17th day of September,

1865, lli< re was but one way for the Stemwinder claim ever

lo establish the fact of its priority as against the Last

Chance claim, or to claim any rigftt as against the Last

Chance claim based upon what it claimed as its original

Lines, and that was to adverse the application for patent

of the Last ( hancc claim. This it did not do, and by failing

to do so it confessed the prior righ4 of the Last Chance

elaim to the ground represented by the triangle in contro-

versy.

An application fur a patent of a mining claim is in the

nature of the commencement of a suit to obtain a patent

from tin <:overnnient. The publication of the notice of such

application is equivalent to the service of a summons upon

all the world. Any person who desires at any time to con-

trovert, the right* of the applicant to the patent to the

land applied fur as set forth in the application, either as

to the date or extent of ground claimed, is required to come

into the tribunal—tin 1 United States La ml Office—desig-

nated by the Act of Congress as the tribunal in which

those questions must be determined. If an adverse

claimant fails to do so he is in the position of a party in

an ordinary suit at law, who, being served with a sum-

mons, fails or neglects to answer. lie confesses the truth

of the allegations of the complaint, and the Courts will

;u-t accordingly. Such a default admits tin 1 allegations of

the application for patent. The allegations upon which

the patent for the Last Chance claim were obtained, were

among others, that at the time of the location of ill,- Last

Chance mining elaim all of the grounds included within

the application for patent was vacant, unoccupied, unap-

propriated and pnblic domain of the (niied States. If
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this allegation was true, then it precludes the possibility

of the ground having been located as a part of the Stem-

winder claim. It also precludes the possibility of the Stem-

winder being a prior location. It was a confession which

had the force and effect of a default, In the case of the

Last Chance Mining Company vs. The Tyler Mining Com-

pany, in the U. S. Supreme Court, 157 U. S., G83, Mr. Jus-

tice Brewer, in discussing the effect of a default in any of

the proceedings pertaining to the application for a. patent

of a mining claim, says that a judgment by default has

the same force and effect in these cases as though it were

entered upon a verdict; that a party can not stand by dur-

ing the period, when under the law, the rights of the par-

ties are being established and after an applicant has pre-

sented his claim and had his rights established, come in

and ask that they be opened up for further consideration.

The Stemwinder claim allowed the shape and situation of

its lines to be formed by its failure to adverse the Last

Chance claim ; even though it had been prior in fact, by

a failure to adverse the Last Chance application it would

have lost any rights that might have been founded upon

the original lines.

Stemwinder Lines.

In the third finding of fact made by the Court it is stated

that after the original location of the Stemwinder by De-

vine had been conveyed to the Stemwinder Mining Com-

pany, the location was amended within the boundaries of

the original location. The records and maps in evidence

disclosed the fact that this amended location was at right

angles to the original location, that it was based upon an

entirely different discovery point about 200 feet from the

original discovery and amounted to a re-location of the

claim rather than an amended location.
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Assuming thai the maps originally offered in evidence

by the plaintiff and defendant will be used in the argu-

ment of this case, we take the liberty of referring' to the

showing made thereby and would rail the attention of the

('mnt, to the fact that under the law as established by this

Court, the plaintiff would have no extra lateral rights

based upon the Stem winder location, cither original or

amended. That to. give them what they ask in this action

would be to allow them to follow the ledge on its strike

lather than on its dip. The plaintiff has very ingeniously

dividt d its maps SO that we see onh a portion of the Ledge

at one time. On one of them we see the ledge passing

through the Stem winder and Last Chance as they claim

it. They do not show the same vein as it sweeps around

to the west through the San Carlos, Viola, Skookum, and

the claims of the Empire State Mining Company, defend-

ant. The map which shows all of these claims with the

Ledge indicated thereon by a single line which was intended

to represent the footwall will convey a more accurate im-

pression, and as against the defendant, the Empire State's

claims, they are plainly attempting to follow the ledge on

its strike. Even according to their own maps, and theory,

the ore Undies which they seek to recover lie under the

Likely and the northerly part of the Skookum lode claims

and have their apex, according to the maps and all of

the testimony in the case, within the Viola and San Carlos

claims. While, it does not appear in the records of this

case, it will appear from the records of the United states

Circuit Courl of this circuit, that there is now pending in

the Circuit Court for the District of Idaho, an action in

which the plaintiff in error in these cases is the plaintiff,

and the defendant in error, the Empire State-Idaho .Mining

and Developing Company is defendant, in which this same
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plaintiff claims the very ore bodies of which it seeks to

deprive the defendant in this case under a. location lying

between the westerly end line of the Viola and the easterly

end lines of the Tyler claim and in which they claim this

same ledge as passing out of the Tyler through their King

lode into the Viola and dipping to the southward. While

this is outside of the records of this case it is not outside

of the records of the Courts from which this case comes

and it seems to us that it is high time that the various

questions involving the ownership and rights of the parties

to the ledge which passes through so many of the claims of

the plaintiff and defendant was brought before the Court

in such a way that those rights could be determined once

for all consistently with the rights of the parties, and dis-

embarrassed from the multiplicity of actions that are now

] lending in which so many inconsistent positions are as-

sumed by the plaintiff.

There could surely be no foundation, even under the

findings of the Court, for a judgment against the Empire

State Company as no part of the triangle within which the

Court rinds the plaintiffs may follow the vein, is claimed

by that defendant and it is undoubted^ an admitted fact

that that defendant having filed a separate answer dis-

claiming any trespass, established its defense at the trial.

Why, then, should a judgment be given against it?

The burden being upon the plaintiff in this action to

establish its rights there are no presumptions in its favor

arising from the fact that it owns a section of the outcrop

of the same vein, where it is manifestly attempting to

follow the vein upon what is substantially its strike as

distinguished from the right given by the statute to follow

it upon the dip. In the case of the Tyler Mining Company
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vs. The Last chance Mining Company ihis Court held that

in order to ex< rcise the right to Follow the vein upon its

• lip it must appear that the claim el' such rij»-ht is based

pom a plane lying more across than along the course of

the ledge. Under the application of that doctrine, the

plaintiff, according to its own maps and models in this

case, could not have extra lateral righto upon the vein. It

was suggested at the trial that the Supreme Court of the

Tinted States had given the Last Chance claim the right to

follow upon a plane extended on its end lines, which were

practically in the same direction as those id' the plaintiff's

claim in this case; hut an inspection of the plats will show

that there are many degrees difference between the course

id' the end lines of the Last Chance and those of the Stem-

winder. And while it may he true that the Supreme Court

went to the limit of the rule in giving such rights to the

Last Chance claim, it can not he contended that if those

lines had been laid in the same direction as those of the

plaintiff's claim they would still have held to that rule.

All that we have said against the right of the plaintiff to

follow the vein because of the fact that it is following along

and not across the course of the ledge, is based upon the

assumption that the Court may find that the plaintiff has

extra-lateral rights on the ground of priority of location,

without, waiving our contention in that regard.

We think that at this late day in this Court the date of

the Last Chance location may be considered ;is settled by

a Court of competent jurisdiction as having been made on

the 17th of September, 1885, and if there is any com roversy

as to the priority <»f the location of the Last Chance and

Stemwinder claims, it must be a question of hours and

lint of days, unless we are to take the testimony of the
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locator of the Stemwinder claim, who swears that it was

located on the 18th of September, but claims that there

was a mistake as to the date. If the owners of the Stem-

winder claim intended to claim priority as against the Last

Chance claim, it should have asserted such

claim at the time the Last Chance appli-

cation for patent was before the department

for determination. As we have heretofore said, the owners

of the Stemwinder claim had their day in Court, or, more

correctly speaking, they had an opportunity to come into

Court to determine this question. They elected not to do

so, and bv such election yielded up a portion of the very

grounds that, they now claim. In the controversy between

the Stemwinder and the Emma, taken together with the

controversy between the Stemwinder and the Last Chance,

the entire north end line which they now rest their claim

of right upon, was lost to them. No part of it was found

to have been located upon the public domain subject to

location. They admit the priority and the superior right of

the Emma claim, because they were beaten in a suit to

determine that question in a trial actually had, but they

deny the priority and superior title of the Last Chance

claim to the ground in conflict, because they say there

has been no adjudication of that ouestion notwithstand-

ing their default. Is it possible that they could now re-

open the question as to ownership of the triangle in con-

flict between tin 1 Stemwinder and the Last Chance? If

they can not, upon what hypothesis may they claim to re-

open the question as to the existence of the end line claimed

by the Stemwinder as lying within the Last Chance line?

On page 5, in stating the facts established from the plain-

tiffs standpoint, they assert that it is proven that the lo-
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cation of the Stemwinder was prior in point of time to that

of the Last chance.

Plaintiffs say that the amended location of the Stem-

winder was regularly and properly made, and that it re-

lated back to the original location. Tins we deny. A mere

claim upon tin* face of a location notice that the re-locator

claims rights relating back to the original location, docs

not establish such rights. The Court will determine from

the facts relative to the re-location, and from the manner

of making the same, whether in law the rights do relate

back. In this cajSs the re-location was so radically different

from the original, both as to the direction of its lines and

the shape of the claim, that in the law it amounted to a

new location as of the date of the re-location. Xo one of

the original lines was adopted. The original discovery

was not adopted. It can no more be said to be a re-location,

relating back to the date of the location than would be

a location, as hereinbefore suggested, which lay diagonally

within the original.

It is claimed that the apex of the vein passes through

both the Stemwinder end lines. That raises a question as

to what are the Stemwinder end lines. We have no con-

tention as to the southerly end line as claimed under the

amended location, but it has been adjudicated that what

is claimed as the northerly end line of the Stemwinder

never was any line of that claim. The result of the judg-

ment in the Emma case is that the most northerly limit

of the Stemwinder's rights is the southerly line of the Em-

ma claim; that no portion of the vein lying beyond that

point ever belonged to the Stemwinder claim. The effect

of that judgment is, further, to limit the number of feet

thai the Stemwinder claimant had upon the vein by virtue
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of its location ; the distance between the southerly end line

as now claimed and the southerly side line of the Emma
claim, which does not exceed 484 feet. It follows upon the

record in this case that the original location of the Stem-

winder claim entitled the locator to only 484 feet of the

vein. Can it be possible that a locator having; 484 feet

of a vein at the surface, can have a greater length than he

lias located as lie passes down on the dip of the vein? Un-

der the act of 1872 the rights of the parties to the vein

flow from the rights to the surface. He is entitled only

to the number of feet on the vein on its dip, that he is en-

titled to at the surface. In the original location the dis-

covery point of the Stemwinder was alleged to have been

about half way between the side lines of that location. Un-

der the amended location the discovery is alleged to be

at the southerly line of the claim. There is nothing in the

Del Monte case that would entitle the Stemwinder location

to more feet along the vein than it has at the surface as

against the claims with which its surface lines conflict.

The spirit of the Del Monte case is that as between the lo-

cator and parties other than those with whom the conflict

existed, such parties can claim nothing by reason of said

conflict against parties seeking to follow within lines that

are laid niton other claims by their consent. If two neigh-

bors agree that their lines may overlap, one upon the

other, for the purpose of giving shape o-r form to their

claims, an outside party can not be heard to complain; but

the rights of a party seeking to follow under the land of

another, notwithstanding the fact that it has been ad-

judicated as between those identical parties that the one

seeking such a right was not entitled to that portion of

Ihe ledge in conflict, is not within the rule of the Del Monte

decision.
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Suppose the Stemwinder had adversed the Lasl Chance

application, as it did the Emma application, and the tri-

angle of the ground had been adjudged to belong to the

Last Ohance claim, because of prior location as it must

have done it at all, would the Stein winder still have a right

by reason of its line within the Emma boundaries bo pass

under the Last Ohance claim?

There has been much misapprehension as to the meaning

of the Supreme < Jouri of the United States in the Del Monte

case—171 U. S., page 55. But we think that the clearest

exposition of its meaning is found in two recent decisions

of the Interior Department of the United States, the first

of which was the case of the "Grassy Gulch Placer claim,''

decided July 25th, 1900, in which it is stated

:

"It is clear that the entry can not be sustained. The lo-

cation of a mining claim can be made only upon the public

lauds of the United States. The lines of a location, for

the purpose of establishing and defining certain rights un-

der the mining laws, may be laid within, upon, or across

the surface of other claims not yet patented or entered

(Del Monte Min. Co. v. Last Chance Min. Co., 171 U. S.

55), but there is no authority for placing the lines of a

location within, upon, or across other claims embracing

lands which have been patented or regularly entered under

the public land laws of the United States, and have there-

by become the property of private individuals. Lands once

patented, or regularly purchased and entered, are no

longer a part of the public domain, and, consequently, no

longer subject to location under the mining laws."

This decision is followed by one of August 14, 1900, in

the case of Boise Mineral Entry No. 223, of the Hobson

and other lode claims made on March 3, 1900, in which
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the commissioner refuses to approve the plat of survey

thereof because it is in conflict with the Arkansas lode

claim survey No. 782, for which patent issued prior to the

location of the Ilobson lode. The commissioner holds un-

der the decision of that department and on the authority

of the Del Monte ease that, while a locator may place his

lines or stakes over on another claim not patented for the

purpose of giving direction to his lines, he can not place

any monument or line within the boundaries of a patented

claim and acquire any rights thereby. This seems to be

the reasonable interpretation of' the ruling of the Del

Monte case. The government, after it has passed the fee

of the property patented without reservation of any rights,

can not authorize any person to place any monument or

other thing upon it. It would amount to the taking of

property without due process of law. Neither can the

state or any mining regulation give this authority. The

owner of the fee would have the right despite any law or

ruling to the contrary to remove any stake or monument

placed upon his property. It has been suggested that the

government could reserve this right in patented or un-

patented claims but the answer to this suggestion is that

the government does not reserve such right. The placing

of the stakes or the maintaining of them on the Emma or

Last Chance claims, both of which have been patentea for

many years, could confer no rights whatever on the Stem-

winder claim.

The only question involved in a controversy between

two mining locations as to the surface ownership is as t*.

who made the first valid location. Stemwinder Mining

Co. vs. Emma & Last Chance M. Co., 2 Idaho, p. —. The

same question is involved when the owner of a mining
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claim applies for ;i patent The application for patent pre-

supposes that the applicant will receive from the govern-

ment the fee sample title to everything within the boun-

daries applied for, and that upon the ground that he has

made a valid location of the area applied for and that it

was vacant and subject to location at the time that he did

so. This could* not he true if some other valid location

covered a part of the ground applied for. Apply this

reasoning to the case at bar. The Last Chance owners ap-

plied for a patent They asserted in that application that

at the time of the location of that claim every part of the

ground located and applied for was a part of the vacant

and unappropriated public domain subject to location as

a mining claim. This declaration was a matter of public

record and notice was given of the fact by the publication

of the notice of application as provided for by law. If

any one disputed that fact or claimed adversely to it, the

law required them to assert that fact then or forever to

remain from asserting it. It is admitted that the Stem-

winder and Last Chance claims were located upon the

same day, but when the Last Chance owners in their ap-

plication for patent alleged that the land was vacant and

unlocated at the time of tin 1 location of that claim it was

just as much an assertion of priority of location as though

ihev had alleged their location to have been made weeks

and months before that of the Stemwinder. The owners

of the Stemwinder are charged by law with the knowledge

of this claim on the part of the applicant for the Last

'hauce patent. The law does not allow them to rest in

silence and after the Last Chance claim has been pat-

ented for many years to come in and assert the priority

that they should have asserted if they intended to rely
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upon it at the time of the application for the patent of

the Last Chance. When an applicant asserts in his appli-

cation that he relics upon a location made upon a certain

day any person who intends to controvert that fact must

assert it in the manner provided by law for the filing of

adverse claims. This is reasonable'. The spirit of the law

favors the avoidance of controversy, the stability of title,

and can any good reason be given why the Stemwinder

owners should not have asserted it? When the Stem-

winder claim failed to adverse the Last Chance claim it

was an admission that the allegations in the application

for patent for the Last Chance claim were true. It was

in effect a judgment by default in favor of the Last Chance

claim and against the Stemwinder and such a judgment

is just as effective to determine the relative rights of these

parties as would have been a judgment or decree at the end

of the trial.

Last Chance Mining Co. vs. Tyler Mining Co., supra.

It follows from this reasoning that the Stemwinder

claim never had any end line at the point asserted within

the patented grounds of the Emma and Last Chance

claims. If it has any north end line it is a southerly

boundary of the Emma lode claim and that by virtue of

the re-location of the claim in 1897. This being true, if it

has extra lateral rights at all they are bounded by the

southerly line of the Emma claim and the southerly line

of the Last Chance claim extended each in their own di-

rections.

The plaintiff in error, by liberal citations in the Del

Monte case, 171 U. S.., urges the proposition that it is en-
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titled to the number of feet upon the Ledge represented by

the distance between its northerly and southerly end lines

when that segment of the ledge shall be freed from the

rights of i lie Emma claim- We maintain that this decision

can not be sustained either by rule or reason. The Del

.Monte case especially does not decide this question and the

Court is considering it says, referring to the diagram pub-

lished in the decision of that case, "The inquiry is not

whether the owners of the Last Chance have a right to

pursue the vein as it descends into the ground south of

the dotted line, r. s., even though they should reach a point

in the descent in which the rights of the owners of the New
York, the prior location, have ceased. It is obvious that

the line, e. h., the end line of the New York claim, extended

downward into the earth will, at a certain distance, pass

to the south of the line, r. s., and a triangle of the vein will

In* formed upon the two lines which does not pass to the

owners of the New York. The question is not distinctly

presented whether that triangular portion of the vein up to,

the limit of the south end line of the Last Chance, b. c. ex-

tended directly into the earth, belongs to the owners of the

Last Chance or not, and therefore we do not pass upon

it."

It is obvious that the contention under consideration by

the Court was as to the right of the Last Chance to claim

more feet along the ledge in the deep than it had at the

surface, and the Court's ruling is to the effect that the end

line which it admits may be placed over upon another claim

is to give direction to the plane of the dip and not to give

it additional length Upon the vein, or, in other words, that

you can not extend the number of feet along the vein to

which the locator is entitled by placing his end lines over

Upon his neighbor's ground.
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The judgment of the Court in the Emma ease was that

the Stemwinder location was invalid as to any part of the

vein lying north of the smith line of the Emma claim and

the decision in the Del Monte case, sio confidently relied

upon by the plaintiff in error, limits the length of the vein

below the surface to that which they were entitled to at

the surface.

The Del Monte decision summed up is that a man is en-

titled to as much of the. lode in length below the surface as

he is entitled to by virtue of his location upon the surface

and even though the vein passes out through a side line

of the claim he may establish a plane in the direction of

the end line which intersects the vein.

We do not think, however, that the Court can dispose of

the rights of the parties in this countroversy upon this writ

of error inasmuch as the defendants have taken steps to

bring the whole case into this Court on writ of error and

thus enable the Court to fully determine the rights of the

parties, plaintiff and defendant.

Respectfu lly submitted,

W. B. HEYBUEX,
E. M. HEYBUEX,
L. A. DOHERTY,

Attorneys for Defendants in Error.


